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Code, who is an alien or noncitizen oc-
cupying a position outside the United
States;

(11) A nonpreference eligible em-
ployee serving a probationary or trial
period under an initial appointment in
the excepted service pending conver-
sion to the competitive service, unless
he or she meets the requirements of
paragraph (c)(b) of this section;

(12) An employee whose agency or po-
sition has been excluded from the ap-
pointing provisions of title 5, United
States Code, by separate statutory au-
thority in the absence of any provision
to place the employee within the cov-
erage of chapter 75 of title 5, United
States Code; and

(13) An employee in the competitive
service serving a probationary or trial
period, unless he or she meets the re-
quirements of paragraph (c)(2) of this
section.

[74 FR 63532, Dec. 4, 2009, as amended at 85
FR 65986, Oct. 16, 2020]

§752.402

In this subpart—

Business day means any day other
than a Saturday, Sunday, or legal pub-
lic holiday under 5 U.S.C. 6103(a).

Current continuous employment means
a period of employment or service im-
mediately preceding an adverse action
without a break in Federal civilian em-
ployment of a workday.

Day means a calendar day.

Furlough means the placing of an em-
ployee in a temporary status without
duties and pay because of lack of work
or funds or other nondisciplinary rea-
sons.

Grade means a level of classification
under a position classification system.

Indefinite suspension means the plac-
ing of an employee in a temporary sta-
tus without duties and pay pending in-
vestigation, inquiry, or further agency
action. The indefinite suspension con-
tinues for an indeterminate period of
time and ends with the occurrence of
the pending conditions set forth in the
notice of action which may include the
completion of any subsequent adminis-
trative action.

Pay means the rate of basic pay fixed
by law or administrative action for the
position held by the employee, that is,
the rate of pay before any deductions
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and exclusive of additional pay of any
kind.

Similar positions means positions in
which the duties performed are similar
in nature and character and require
substantially the same or similar
qualifications, so that the incumbent
could be interchanged between the po-
sitions without significant training or
undue interruption to the work.

Suspension means the placing of an
employee, for disciplinary reasons, in a
temporary status without duties and
pay for more than 14 days.

[74 FR 63532, Dec. 4, 2009, as amended at 85
FR 65986, Oct. 16, 2020]

§752.403 Standard for action and pen-
alty determination.

(a) An agency may take an adverse
action, including a performance-based
adverse action or an indefinite suspen-
sion, under this subpart only for such
cause as will promote the efficiency of
the service.

(b) An agency may not take an ad-
verse action against an employee on
the basis of any reason prohibited by 5
U.S.C. 2302.

(c) An agency is not required to use
progressive discipline under this sub-
part. The penalty for an instance of
misconduct should be tailored to the
facts and circumstances. In making a
determination regarding the appro-
priate penalty for an instance of mis-
conduct, an agency shall adhere to the
standard of proposing and imposing a
penalty that is within the bounds of
tolerable reasonableness. Within the
agency, a proposed penalty is in the
sole and exclusive discretion of a pro-
posing official, and a penalty decision
is in the sole and exclusive discretion
of the deciding official. Penalty deci-
sions are subject to appellate or other
review procedures prescribed in law.

(d) Employees should be treated equi-
tably. Conduct that justifies discipline
of one employee at one time does not
necessarily justify similar discipline of
a different employee at a different
time. An agency should consider appro-
priate comparators as the agency eval-
uates a potential disciplinary action.
Appropriate comparators to be consid-
ered are primarily individuals in the
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same work unit, with the same super-
visor, who engaged in the same or simi-
lar misconduct. Proposing and deciding
officials are not bound by previous de-
cisions in earlier similar cases, but
should, as they deem appropriate, con-
sider such decisions consonant with
their own managerial authority and re-
sponsibilities and independent judg-
ment. For example, a supervisor is not
bound by his or her predecessor when-
ever there is similar conduct. A minor
indiscretion for one supervisor based
on a particular set of facts can amount
to a more serious offense under a dif-
ferent supervisor. Nevertheless, they
should be able to articulate why a
more or less severe penalty is appro-
priate.

(e) Among other relevant factors,
agencies should consider an employee’s
disciplinary record and past work
record, including all applicable prior
misconduct, when taking an action
under this subpart.

(f) A suspension or a reduction in
grade or pay should not be a substitute
for removal in circumstances in which
removal would be appropriate. Agen-
cies should not require that an em-
ployee have previously been suspended
or reduced in pay or grade before a pro-
posing official may propose removal,
except as may be appropriate under ap-
plicable facts.

[74 FR 63532, Dec. 4, 2009, as amended at 85
FR 65986, Oct. 16, 2020]

§752.404 Procedures.

(a) Statutory entitlements. An em-
ployee against whom action is proposed
under this subpart is entitled to the
procedures provided in 5 U.S.C. 7513(b).

(b) Notice of proposed action. (1) An
employee against whom an action is
proposed is entitled to at least 30 days’
advance written notice unless there is
an exception pursuant to paragraph (d)
of this section. However, to the extent
an agency in its sole and exclusive dis-
cretion deems practicable, agencies
should limit a written notice of an ad-
verse action to the 30 days prescribed
in section 7513(b)(1) of title 5, United
States Code. Advance notices of great-
er than 30 days must be reported to the
Office of Personnel Management. The
notice must state the specific reason(s)
for the proposed action and inform the
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employee of his or her right to review
the material which is relied on to sup-
port the reasons for action given in the
notice. The notice must further include
detailed information with respect to
any right to appeal the action pursuant
to section 1097(b)(2)(A) of Public Law
11591, the forums in which the em-
ployee may file an appeal, and any lim-
itations on the rights of the employee
that would apply because of the forum
in which the employee decides to file.

(2) When some but not all employees
in a given competitive level are being
furloughed, the notice of proposed ac-
tion must state the basis for selecting
a particular employee for furlough, as
well as the reasons for the furlough.

(3) Under ordinary circumstances, an
employee whose removal or suspension,
including indefinite suspension, has
been proposed will remain in a duty
status in his or her regular position
during the advance notice period. In
those rare circumstances where the
agency determines that the employee’s
continued presence in the workplace
during the notice period may pose a
threat to the employee or others, re-
sult in loss of or damage to Govern-
ment property, or otherwise jeopardize
legitimate Government interests, the
agency may elect one or a combination
of the following alternatives:

(i) Assigning the employee to duties
where he or she is no longer a threat to
safety, the agency mission, or to Gov-
ernment property;

(ii) Allowing the employee to take
leave, or carrying him or her in an ap-
propriate leave status (annual, sick,
leave without pay, or absence without
leave) if the employee has absented
himself or herself from the worksite
without requesting leave;

(iii) Curtailing the notice period
when the agency can invoke the provi-
sions of paragraph (d)(1) of this section;
or

(iv) Placing the employee in a paid,
nonduty status for such time as is nec-
essary to effect the action. After publi-
cation of regulations for 5 U.S.C. 6329b,
and the subsequent agency implemen-
tation period in accordance with b5
U.S.C. 6329b, an agency may place the
employee in a notice leave status when
applicable.
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